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UNITED STATES DISTRICT COURT
DISTRICT OF COLUMBIA

LANDMARK LEGAL FOUNDATION

Plaintiff,

VS. Case No. 1:12-cv-01726 (RCL)
ENVIRONMENTAL PROTECTION AGENCY,

Defendant.

PLAINTIFF'S MOTION FOR LEAVE TO FILE A SURREPLY IN  OPPOSITION
TO DEFENDANT'S MOTION FOR SUMMARY JUDGMENT

Plaintiff Landmark Legal Foundation (“Landmark” ‘@?laintiff’ respectfully seeks leave
of the Court to file the attached Surreply to addra new version of the factual record made for
the first time in Defendant’'s Reply MemorandumFurther Support Of Defendant’s Motion
For Summary Judgment (“Reply”) (Doc. No. 31.)

The decision to grant or deny leave to file aegpiyr is committed to the sound discretion
of the court.Banner Health v. Sebelius, 905 F. Supp. 2d 174, 187 (D.C. Dist. 2012). Gngn
leave to file a surreply is appropriate when “[atpds deprived of the opportunity to contest
matters raised for the first time in the mované€ply...” Ben-Kotd v. Howard Univ., 319 F.3d
532, 536 (D.C. Cir. 2003). In utilizing its distian, a court “should consider whether the
movant’s reply in fact raises arguments or issoestfe first time, whether the non-movant’s

proposed surreply would be helpful to the resolubbthe pending motion, and whether the
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movant would be unduly prejudiced were leave tgiamted.” Banner Health, 905 F. Supp. 2d
at 187 (citingGlassv. LaHood, 786 F. Supp. 2d 189, 231 (D.C. Dist. 2011)).

Landmark presents this Surreply for the limitedgmse of addressing the new recitation
of facts pertaining to whether EPA conducted a tfrsearch of the immediate Office of the
Administrator, Deputy Administrator and Adminiswés Chief of Staff. Resolution of whether
these offices were searched in a timely mannenperative to determining whether EPA has
acted in good faith to process Landmark’s Freedbmformation Act (“FOIA”) request.

EPA will not be unduly prejudiced by Landmark’siited brief addressing the apparent
inconsistencies in EPA’s two versions relatingite search of these offices for responsive
records.

For the foregoing reasons, Landmark respectfelyuests that the Court issue an order

granting Plaintiff leave to file its proposed Sunlse

Respectfully submitted,
Landmark Legal Foundation
DATED: July 30, 2013

[s/ Michael J. O'Neill
Michael J. O'Neill #478669
Mark R. Levin

Landmark Legal Foundation
19415 Deerfield Ave

Suite 312

Leesburg, VA 20176
703-554-6100
703-554-6119 (facsimile)
mike @landmarklegal.org
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Richard P. Hutchison
Landmark Legal Foundation
3100 Broadway, Suite 1210
Kansas City, MO 64111
816-931-5559
816-931-1115 (facsimile)
rpetehutch@aol.com
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STATEMENT OF COMPLIANCE WITH L.Cv.R. 7(m)

Pursuant to L.Cv.R. 7(m), on July 30, 2013, thensel for Plaintiff conferred with
Heather Graham-Oliver, counsel for Defendant, rdiggrPlaintiff's Motion. Ms. Graham-
Oliver stated that Defendant opposes this motion.

Dated July 30, 2013 /sl Michael J. O’Neill

Michael J. O’'Neill
Attorney for Plaintiff
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CERTIFICATE OF SERVICE

Undersigned counsel hereby certifies that a tnekacurate copy of the foregoing
Memorandum of Points and Authorities In SupporPlintiff's Preliminary Injunction was filed
electronically with the Court by using the CM/EGstEm on this 30th day of July, 2013.

Parties that are registered CM/ECF users will lpgeskby the District Court's CM/ECF system.

s/ Michael J. O’Neill
Michael J. O’Neill
Attorney for Plaintiff
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UNITED STATES DISTRICT COURT
DISTRICT OF COLUMBIA

LANDMARK LEGAL FOUNDATION
Plaintiff,

Vs Case No. 1:12-cv-01726 (RCL)

ENVIRONMENTAL PROTECTION AGENCY,

Defendant.

PLAINTIFF'S SURREPLY OPPOSITION TO
DEFENDANT'S MOTION FOR SUMMARY JUDGMENT

The Environmental Protection Agency (EPA or Pifiinpresents in its Reply
Memorandum in Support of its Motion for Summary giongnt a new version of the facts
surrounding the critical issue in this matter ofetiter the Agency conducted an adequate and
good faith search of the Administrator, Deputy Adrsiirator, and the Administrator's Chief of
Staff's records in response to the Freedom of imétion Act (FOIA) request at issue in this
case. This latest version is inconsistent with ERditial account as described in its opening
memorandum and raises new questions that Landnogtit o have the opportunity to pursue in
a hearing before the court.

Plaintiff respectfully seeks leave to file thigrgply and request for hearing. Absent this
surreply, Landmark will be unduly prejudiced by E®ktest submissiorSee Banner Health v.

Sebelius, 905 F.Supp. 2d 174, 187 (D.C. Dist. 2012).
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In its opening memorandum, EPA asserts that Lanklagreed to exclude the
Administrator, Deputy Administrator and the Admingtor's Chief of Staff from the search for
responsive records. See EPA Memorandum in Supp&tmmary Judgment, Doc. 31, pp. 13-
14; Defendant's Statement of Material Facts, Da¢cp34, 74; Declaration of Eric E. Wachter,
Doc. 30-1, pp. 4-5, 111. Landmark has demonstrthggdhis is utterly false. Plaintiff's
Opposition to Defendant's Motion for Summary Judgimep. 11-14.

EPA FOIA officials, however, accordingly issue@ssh instructions emphasizing that:

"Note: This request has been modifiedThe search only applies to assistant adminiggato

deputy assistant administrators and chiefs of gtaéffPA headquarters.” (Wachter Declaration,

Doc. 30-1, p. 5, 1 12 (emphasis in original).) Mfachter testifies that "[m]y office initiated a
search for records, as narrowed by agreement, tob@c23, 2012, by electronic mail." (ld., p.
4, 1 11.) These instructions were absolutely ipppro Landmark Opposition, pp. 11-14.

EPA's initial version of the facts claims that th#ice of the Administrator was included
in the FOIA office's email, but, according to Mradhter, that he later determined that the
Administrator, her chief of staff and the Deputymidistrator's records may not have been
adequately searched. EPA Memorandum, Doc. 317.pp.

Landmark responded to the disclosure that the sesor political officials at EPA were
omitted from the search request by requestingdisabvery and possibly sanctions ought to be
ordered by the Court in order to determine whyehasst senior EPA officials' records were not
searched for responsive records until the end oil A4913 -- months after the Administrator's
departure from EPA. Plaintiff's Opposition, p. 22.

In its Reply Memorandum and supporting testimd&RA changes its story, now making

the claim that the Administrator, her Chief of $&fid the Deputy Administrator's records were
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not covered by the FOIA office's original emailedition, but were actually covered by a
separate email direction issued three weeks I&BA Reply Memorandum, Doc. 35, p. 6.
EPA's new account states that a search of the Asliradtor's office was initiated on November
14, 2012 by an email sent by Mr. Jonathon Newigah., citing Supplemental Declaration of
Eric E. Wachter, Doc. 35-7, § 17.) The Newton imabviously the best evidence of its
contents, but is not provided by EPA. Mr. Newta@nisail is described as having included the
same limited search parameters as the initial F@fide search direction, as the Newton email
was simply "forwarding the instructions that weeatsto the FOIA coordinators for the other
program offices on October 23, 2012. . .." (Id.)

Mr. Wachter's supplemental declaration thus raisecritical factual issues that cannot
be addressed by the record before the Court: A)deles not present the best evidence of the
Newton instructions -- the Newton November 14, 26dfail, which is critical to the questions
before the court; and 2) whether in fact the Adstnaitor, her chief of staff, and the Deputy
Administrator's records were searched, and, iffgsbey were searched in a manner improperly
limited by the directions purportedly included retNewton email.

Based on this new information, EPA's reply preséme misleading claim that the
Administrator's records were searched for respensgords from the very beginning. EPA
Reply Memorandum, Doc. 35, p. 4. In truth, we adrtall from the record in this case which
offices were searched, when and for what respomsfeemation. It appears that to the extent
the Administrator's records were searched, they wearched only for records relating to

officials other than herself, her chief of staffiamer Deputy Administratot. But we simply do

11t also remains unclear whether the initial searcthe Administrator, et al's offices were limitasl a result of bad
faith.
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not know what the facts are based on this recdalbe nearly a full year after the submission of
Landmark's FOIA request and be at this stage iplgiomacceptable.

EPA's revised explanation of the search for recardhe most senior officials' offices
raises more questions than existed before. Togeiltie EPA's failure or refusal to answer the
still ignored question as to whether covered ddficiwere instructed to search their private email
accounts, EPA's introduction of new, inconsistemience precludes summary judgment and

makes discovery and a hearing by this Court alhtbee necessary.

Respectfully submitted,
Landmark Legal Foundation
DATED: July 30, 2013

/s/ Michael J. O'Neill
Michael J. O'Neill #478669
Mark R. Levin

Landmark Legal Foundation
19415 Deerfield Ave
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Suite 312

Leesburg, VA 20176
703-554-6100
703-554-6119 (facsimile)
mike @landmarklegal.org

Richard P. Hutchison
Landmark Legal Foundation
3100 Broadway, Suite 1210
Kansas City, MO 64111
816-931-5559
816-931-1115 (facsimile)
rpetehutch@aol.com



Case 1:12-cv-01726-RCL Document 36-1 Filed 07/30/13 Page 6 of 6

CERTIFICATE OF SERVICE

Undersigned counsel hereby certifies that a tnekacurate copy of the foregoing
Memorandum of Points and Authorities In SupporPlaintiff's Preliminary Injunction was filed
electronically with the Court by using the CM/EGtEm on this 30th day of July, 2013.

Parties that are registered CM/ECF users will lpgeskby the District Court's CM/ECF system.

[s/ Michael J. O'Neill
Michael J. O’Neill
Attorney for Plaintiff
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UNITED STATESDISTRICT COURT
DISTRICT OF COLUMBIA

LANDMARK LEGAL FOUNDATION
Plaintiff,

VS Case No. 1:12-cv-01726 (RCL)

ENVIRONMENTAL PROTECTION AGENCY,

Defendant.

PROPOSED ORDER

Before the Court is Plaintiff Landmark Legal Foatidn’s Motion for Leave to File a
Surreply. Having considered Plaintiff's Motion afedl good cause shown therein, the Court will
grant the Motion.

Accordingly, itis, this__ day of July/Augu2013 hereby

ORDERED that Landmark Legal Foundation’s Motion for Ledwod=ile a Surreply is

GRANTED.

Dated:

Royce C. Lamberth
United States District Judge



